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Memorandum No. 7 (1961)

Subject: Study No. 34%(L) - Uniform Rules of Evidence
(Hearsay Evidence)

Background. Some time ago the Commission decided that it would publish
a pamphlet containing its tentative recommendatior. on Article VIIT (Hearsey
Evidence) of the Uniform Rules of Evidence and the research concpltant's
studies pertaining to this Article. This pamphiet ¥il} include the rules
in the Hearsay Evidence Article as revieed after th¢ jojot meellng with
the State Bar Committee has been held. (The date of this joint meetling,
which will be held sometime early in 1961, has not yet heen set.)

Tt was anticipated thet another such pamphlet womld ‘be published con-
taining the tentative recommendstion on Article V (Privileges) and the
consultant's research studies on that Article and tha® several other
similer pemphlets would be published to complete the ab‘vera{e of the
Uniform Rules.

This piecemeal publication is intended to give intarested members of
the bench and bar an early opportunity to review and cotment 4p the
Commission's tentative recommendations. After consideriﬁa comgents from
these persons, the Commission plens to publish e pamphle:k that #ill
include a proposed statute setting out {1) all of the Unjfcrm Rulgs as
revised with code section rumbers assigned and {2) the amendwents gnd

repeals of existing statute sections thgt will be made neressary i# the

revised rules are enacted as law. This pamphliet vill .zr‘epi.'eseat the ‘inal
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recommendation of the Law Revision Commission on the Uniform Reles o
Evidence.

The procedure outlined sbove is scmewhet similar to the procsdure ve
have followed for the study on condemnstion except that our Yentative
recommendations and the research consultant's studies will be distriduted
in printed form rather than in mimeographed form.

Description of Attached Material. The attachel material (pink pages)

includes a dAraft of a letter of transmittal and a dr:ft of & tentative

' recomnendation on Article VIII. This material is prn vented to the Commission

for approvel as to its form and content. It will, of* course, be necessary
to revise the material to incorporate any changes resus 'ting from the Joint
meeting with the State Bar Committee.

The text of the revised rules is set out in the atﬁ;;hed material in
the form in which the text was approved by the Capmission except for a few
minor revisions hereinafter specifically noted. Below the text of each rule
or subdivision of a rule is a comment. These camsents have Jot been
approved by the Commission. The initial draft of most of tlqu/cbments
was prepared by Commissioner McDonough and is based on his re::*‘].].ec‘t.’.ton of
the reasons that influenced the Commission to meka the revisions-it did in

the Hearsay Article.

Mstters Noted for Special Attention. Each oormant explaining) ale
or subdivision of a rule should, of course, be cayefgily studied by *Ie
members of the Commission. In addition, a pumber >f matters are noted
belcw for special attention in connection with this tqptative reconme: ion,
Alsc, where the Commission and the State Bar Committee aye not in agreemet‘t,

that fact is noted. It is suggested that these areas of gisegreement be
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reconsidered by the Commission. The Commission and the State Bar Coumitlee
éan then devote the time at the joint meeting to those matters on whih ve
cannot reach an agreement prior to the joint meeting. Unless otherwise
noted, the Commission and the State Bar Committee are in agreement.

Special attention is called to the following matterss

Rule 62

(1) State Bar Committee Objection. The Commissior an: vhe Coumittee
are in agreement on this Rule except that the Committee believés ¥pat the
definition of "stetement' should be subdivision (1) of the Rult; yetger than
subdivision (5) where the Cotmission placed it. The definition ¥4 centained
in subdivision (1) of the Uniform Rule. The attached tentatlve rocommenda-
tion adopts the suggestion of the State Bar Committee end pleges this
definition in subdivision (1). The staff believes that thie-:4 desirable
for two reasons. First, there will then be no need to disting:ish between
the URE text of the rule and the revised rule when making & spe#ific
reference to this definition. Second, this matter can more appr§ yriately
be coneidered when the draft statute for sll the Rules is consi&let_rd and
code section numbers are assigned to the various pections of the re\fised
rules.

(2) Staff revision. The staff has revised subdivisions (6) gnd,‘f?)

to uniformly refer to the person who made the statement as the "d.eéle.ra.l"ﬁ-"
Under the URE text of these subdivisions, the declarant is scometimes
referred to as the "declarant" and other times {s peferred to as ‘the
"yitness.” This revision has been incorporated in fae attached tentative

recomnendation.
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(3) Suggested staff revision. The objective of subdivic’en (1),

as stated in the Comment thereto, "is to assure that unavailatility is
honest and not planned in order to gain an adventage.” Hence the
subdivision provides that physical absence of a person or his incapacity
to testify do not make that person "unavailsble" insofar as proponent is
concerned unless such absence or incapacity is "due to procurement or
wrongdoing of the proponent . . . for the purpose of preventing the
[person] . . . from attending or testifying" or, is due te "the

culpable neglect of" proponent. For exemple, if on the dsy of the -
hearing proponent gives declarsnt drugged whisky icx the puspose of
preventing him from testifying, proponent may not n,'ove declgpent’s
out-of-court statement under sny hearsay exception w,iich requiges
declarant's unavailability.

Moreover, if at the hearing the wheresbouts of = /deelarant Sre
unknown, but it appears that proponent had notice of ‘dlflarant’s
intended disappearance and hed opportunity %o place bim under subpogna
but neglected so to do, this would probably be regarded &8 a case of
declarant's sbsence due to proponent's "culpable neglect"f/_cnd, as such,
s case in which proponent could not make use of any hearWapﬂon
requiring declarsnt's unavailability. L _

In such a case, the "culpable neglect" of pro‘pgnent;. iﬁ_Jf_ course,
neglect with reference to formael process to secure declarank's
attendance as witness. Probebly uc other kind of neglect i M

by the expression "culpable neglect.” Thus neglect %o provide fipod

for declarant thereby causing his death from melnutritlon or



neglect to exercise due care thereby causing declarantts death from
negligence, not being neglect directly related to securing declarant’s
attendance as a witness, 15 probably not within the mesning wf the term
as used in the subdivision.

The above is believed to be the proper interpretation of £ ihdivision
(7), although the expression "culpable neglect" ip considered to be
somewhat ambiguous.

However, the Law Revision Commission has amended the subdivicion
to change its meaning as sbove stated. The Commission has added language
so that & witnese is not "unavailsble" if the "exemptiocs, disqualification,
desth, inability or sbsence” of the declerant is due to the procu.ement
or wrongdoing of the proponent for the purpose of preventing the
witpess from attending or testifying or to the "clpable act or neglect"
of the proponent. The Cormission, by thus adding Ngot or" nas chapged
the probeble meaning of the URE subdivision so thet the out-of-court
statement canpnot be used even though the proponemh’s “"culpeble act”
was not for the purpose of preventing the deolarai:t from sppearing
and testifying. Thus, & defendant charged with first degree mirder
would be unable to introduce the decedent's dying declaration showing
circumstances that would reduce the degree of the crime (such as lack
of premeditation}. Unde- the Commiseion's révi;si;n, the dying
declaration would be excluded because defendant’ sl #oulpeble act”
caused the declarent's dnath and therefore declamnt is not "unavailable”
insofar ss defendant is concerned. Other examples can be imagined
insofar as other exceptlons that depend on "unavai.iabili‘by" are
concerned.
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To preserve the original intent of the URE provision {that 62(7)

is merely intended to mssure that unavailebility is honest ene not

due to an intent to keep the declarant from testifying or to a regligent

failure to produce the declsrent)}, the staff recoumends thet
subdivision (7){a) be revised to resd:
(7) For the purpcses of subdivision (6) of this rule,

a declarant is not unavallable as & witness:

(a) If the judge finds thet the exemption, disqualification,

death, inability or absence of the declaramt is due %o {6431

the procurement or wrongdoing of the propoment of his gtatement

for the purpose of preventing the declarsat from attending
or testifying; or [{ii)-the-eulpable-aet-t ¥-negieet-of-such
prepenenty~er]

{(b) If the judge finds that the propjment becsuse of

culpable neglect failed to secure the preagace of the

deciarant at the hearing; or

(€8] {c) If unavellebility is claine“because the
declarant is absent beyond the jurisdiction %™ the agurt %0
compel appearance by its process and the judge finds Fhat the
deposition of the declarant could have been ta&b by the
proponent by the exercise of reasonable diugelﬁe and
without undue hardship or expense.

The above revision has not been incorporated {n f;‘;se attached

tentative recommendation.
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Rule 63 - Opening Paragraph

The opening paragreph defines hearsay evidence as evidene: of
an out-of-court statement which is "offered to prove the truth of the
matter stated” and provides that hearsay evidence is inadmissibie.

In several of the following subdivisions, the exceptions to this
genersl rule repeat the language "offered to prove the truth of the
matter stated.” For instance, in subdivision {1), the rule is
stated that bearsasy evidence is inadmissible except "When e person
18 & witness at the hearing, a statement made by .xim though not
made at the hearing, is admissible to prove the 2-uth of the matter
stated, , , ." The underscored phrese is redundan®, for if the
evidence were not offered for this purpose it woul: not be hearsay
under the opening paragreph and would not be inedmissible under the
opening paragraph.

The underscored language is also derec'hiti in that 1t provides
that the statements concerned are “adm:l.ssihle.."' None of the other
subdivisions of Rule 63 provide that a statement "is admissible’;
they merely provide that Rule 63 does not excluly the statewent.

The subdivisions are merely exceptions to Rule G}'s rule of
inedmissibility. Hence, if there is any other p:bvisian of lew
which would mske the evidence involved inedmissitle, the subdivisions
would not meke the evidence sdmissible.

The staff recommends, therefore, that "is adglssible to preve
the truth of the matter stated" be deleted from suipdivision (1}.

The staff also recommends that the following langage be deletall fyom

the following subdivisions:



Subdivision {18): "to prove the truth of the recitals fhereot W
(27): "as tending to prove the truth of the matier reputad,”
(28): "to prove the truth of the matter reputed.”

{(29): ‘“offered as tending to prove the truth of ihe matter stated.”

-~

(30): " to prove the truth of any relevant matier so stated."
There is similar language in several other subdivisiens, but the
staff belleves the language serves a purpose in theze subdtvisiona

and should be retained. For your consideration, though, e

language and subdlvisions are:

Subdivision {14): "to prove the non-occurence of the ect or
event, or the non-existence of the condition. "

(17): "to prove the content of the recérd"; "to prove the
absence of & record in a specified office.”

(19): ™to prove the content of the original recorded document
and its execution and delivery by each person by whom it purperts
to have been executed."

(20): "to prove, against such person, anmy fact essential to
sustaln the judgment.™

(21): "To prove the wrong of the adverse partp and the amount
of damages sustained by the Judgment credifor.”

(22): "To prove any fact which was essential to ¢he Judgmentg."

(31): "to prove facts of general notoriety and interest."

Rule 63(1)

Professor Chadbourn has prepared a supplemental memorepdum on

Rule 63(1). This memorandum notes the recept case of People v. Gould and

suggests that the Commission's previous actign on Rule 63{(1) 2e reconsid-
ered in light of the Gould case. The guestigns presented for decision
by the Commission are stated on pages 4 and i of the supplemental
memorandum prepared by Professor Chedboarn.

As Professor Cbadbournm points out in hise supplemental memorendwm,
8-
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under Rule 63(1) as revised by the Commission, a statement {wiether or
not in writing) of a person who is a witnese at the hearing ig admitted
{(as substantive evidence) to prove the truth of the matter § eted if

inconsistent with the testimony of the witness et the hearin;.. However,

under the revised rule, a statement of a witness at the hearing is not
admissible to prove the truth of the matter stated where the wit-ess
testifies that he has no present recollection of the matter even if
he testifies that the statement thet he made was true (unless, of course,
the stetement falls under revised Rule 63(1)(c});.

Take this case: W is & witness in a crimimgl cese. M, .n mele, and
F, s female, are the defendants and are charged with robbing ¥. T
testifies at the trial that M was not the man wio robbed her and gt
although she has no present recollection as to tue tdentity of the wa, =2
who robbed her, she made an identification of the wiman shortly after t’l‘ )
robbery and that she was sure of the identity of e woman at that time.l
P, & police officer, is offered to testify thet W 4 entifigl M a8 one of
the robbers and also identified F as the other robbx>. No yritten record
was made of the identification. Testimony concernis 3 M would come 1n as
evidence of the identity of the eriminal -~ it is imconsistent with ¥W's
testimony st the hearing; testimony concerning F would be ex#luded -- it
is pnot inconsistent witk W's testimony and does not meetl the spquirement
of a "writing" under revised Rule 63(1)(c).

It can be argued that a hearsasy stetement that is inconsistgnt with
the declarant's testimony on the stand is less frustworthy than e hearssy
statement which the declarant is willing to say was true when madey As

to the inconsistent statement, there is neither a circumstantiel guiyrantee
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of trustworthiness nor testimonisl support for its trustworthiness. As
to the forgotten statement, there is at least testimonial support by the
declarant for the truth of the statement. Yet the Comnission would admit
the inconsistent stetement as substentive evidence but exclude the latter
statement unless it is in writing. It would seem that if the law is to
be changed to make the inconsistent statement substantive evidence, the
Comrission should go the whole wey and also make the latter statement
admigsible as substantive evidence.

Accordingly, the staff suggests that the Cormission consider the
addition of the following paragraph to Rule 63(1);

{d8) Comcerns a matter as to which the witpess
has no preseat recollection ard is offered aftaer the

witness testifies that the statement he made was true.

Professor Chadbourn's supplemental memorandum suggepts other alterna-
tives for consideration of the Commission.

In connection with the staff euggestion, it should be recognized that
the primary Justification for the "past recollection recorded” exception
to the hearsay rule (if it is to be regarded as a hearsay exception) is
that there is an element of trustworthiness In the writtea resord of the
statement made at the time when the facts recorded in the writing actually
cccurred or at such otber time when the facts recorded in ths writing were
fresh in the witness's memory. This element of a written record does
not exist under the staff's suggested language. But, as noted above,
there i3 no such requirement as a condition to the use of a prior imncon-
sistent statement -- and under the revised rile such a statement is sub-
gtantive evidence even if it wae not in writing and not made under ocath.

If the staff suggestion were adopted, a prior statement made by a

witness who is available at the hearing could be used if:
~10-
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(1) The statement is inconsistent with his testimony at the hearing
(Statemert_ need not be in writing); or

{2) The statement is a prior consistent statement offerrd to rebut &
charge of recent fabrication (Statement need not be in writing}y or

(3) The statement concerns a mastter as to which the witness bas no
present recollecticn and the witness testifies that the statement } e made
was true (Statement need not be in writing); or

(k) The statement concerns a matter as to which the witness hi.s Do
present recollection and is & writing made while the matter was fres?f; ~n
the witness's memory.

If the Commission's concern with the adoptior of Rule 63(1) of the
URE was that it would permit a party to put in his gase through wydsten
statements carefully prepared in his attorney's of?iee, the statutory scheme
cutlined above would accomplish the apparent ob; :c% of the URE subdiwision

without permitting the practice the Commission : :1feved to be cbjectitnable.

Rule 63(2)

The staff recommends that all of Rule 63(2. e deleted from the 'k i~oxm
Rules. Rule 63(32) end Rule 63A will accomplish :k® same thing as Rul> 53{2)-

If Rule 63(2) 1s deleted, Rule 63(2a) should be redusifmated as Rule 63.%).

Rule 63(2a)
(1) Suggested staff revision. Rule 63(2a), ’ﬂ ayproved by tle

Commission, reads:
{2a) In a civil gction or proceeding, tabtinony of & witneg:

glven in a former aciion or proceeding betwean the same parties,
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relating to the same matter, if the judge linds that tie

declarant is unavaileble as & witness.

Rule 63{2a) is based on Section 1870(8) of the Code of Civil Procedure
which reads:

In conformity with the preceding provisions, evidence
may be given upon a trial of the following facts:

¥ % *
8. The testimony of a witness deceased, or out of the
jurisdiction, or umable to testify, given in a former action
between the same parties, relating to the same matter.
The words "former action or proceeding” appeariag in Rule 63(22) are
ambiguous. The staff recommends that subdivision (Ea.l ba revised so that the

subdivision will clearly indicate that it applies both to a former action

between the same parties or their predecessars in §nterest apd also 1o a

former trial of the same action or proceeding. Thirev!.sed sybdivision is

set out in the tentative recommendation. Section 1B870(8) bhas been interpreted
to permit the introduction of evidence introduced gt a former trial of the same

action or proceeding in which it is offered (Gates ¥. Pendleton, TI C.A. 752

(1925), hg. den.) as well as in another action between the perties. Section
1670(8) has alsc been interpreted to permit the intpoduction of evidence
introduced in a former action between the parties' gredecessors in interest.

(Briggs v. Briggs, 80 cal. 253 (1883).)

The revised subdivision is consistent with Rule 63(2)(a) end Rule 63(3).

(2) State Bar Committee objection. The Southegn Seckion of tha

State Bar Committee objects to subdivision {2a). The follawing is an
extract from the Minutes of the Southern Sectfon (Augest 2, 1960)1
As to the Commission's proposed new subdivisgon (25}, the
Southern Section is of the opinion that $his ney gubdivision
would broaden the scope of admissibllity aover wha{ the
Committee and the Commission previously had agrecf§ upon. The

=12~




Southern Section is unaware of the Commission's motivation

in suggesting this new subdivision. In its previously

approved form, subdivision (2} would have made admissible

the testimony of a witness, without further sefeguards,

only in a situation where such testimony was given in e

prior trial of the same action. The Southern Sectlion

accepted this concept, but it did not then, and still doces

not, accept the principle that the testimony of a witness

given in what could be an entirely differemt action should

be admissible without further safeguards, which is what

the Commission’s new clause (2a) may accomplish. While

it is true that the Commission's proposed mew clause {2a}

requires that the parties to both actions be the same

and that the testimony relate to the "same matter", it

seems to the Southern Section that these conditions may

not impose adequate safeguards. For exampley, A sues B for

divorce. In that action, s property settlomeut agreement

is involved, and there is brief testimony coucerning it.

Some time later, an entirely different action arises between

A and B, in which the status of one of their former assets :
may be 2 key issue. Although testimony in the first action :
technically may be related to the same matter that is
involved in the second action, the two actitns may have

an entirely different character and emphasisg, &nd there may

be good reasons for the testimony to have been zmch Jees

precise snd exact in the first action than ip e second.

Also, it seems to the Southern Sectiocn thay the _
Commission's proposed new clause (2a) would makq admissible
gome of the same testimony which subdivision (3, of Rule 63 ‘

purports to cover, but without imposing the same pefeguards
that subdivision (3) requires.

Rule 63{4)

The Commission and the State Bar Committee are in s'reemgnt on
this subdivision except that the Committee would insert g the beginning
of the paragraph prior to the word "statement," the words "if the
declarant is unavailsble as & witnese or testifies that he does not

recall the event or condition involved.”

Rule 63(5)

(1) State Bar Committee objection. The State Bar (pumitfe would
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substitute the words "statement by & decedent" for the words in the DID
subdivision "statement by s person unsvailable as & witness bLecause of
his death.” The Commission edopted the State Ber's suggestic:: by action
on July 19, 1958, but later decided to return to the original languege of
the URE provision. The term "statement ty a person unavailahle as &
vitness because of his desth” incorporates the definitiog of “ussveilable
a8 & witness" in Rule 62(6), (7).

The defendant as well as the prosecution may offer a dgying declerstion
#m evidence. But, as preffiousij.r pointed :3t in ¢omnection wﬂj“l Rule

F2{7) . re lawegawzs o Dul: €200) wibl. on e dasdalbsicic & WS E

@eclaration where e death of the declaireat is dge to the culpable 8¢t .:
or neglect ‘of the prcponent of the evidench. Thie rasul® would de
avoided, though, if Rule 62(7) were revise. as previcusly recommended:, . *

.
{2) Possible resision suggested by staff. Note that thim exceptad

-- Rule 63(5) -- as n¢w revised applies only when the declarant 1s v
unavailable "because ¢f his death." ILogically, there # nc reascl or
the limitetion Just quoted. If the guaranteris of trustgorthiness -
voluntary declaration, sense of impending defith, etc. ~-e are suffic =t ,
the evidence is no less competent because thiy declarant 2 upavailab.e
for some other reesoft. If the statement is _t*-usmrthy, 3 does not
become less so merely because the declarant ﬁirvives- Thexfore, the
staff suggests that the Commission consider d¢jeting the l:wdting words

"because of his deéth."”

Rule 63(6)

(1) State Bar Committee objection. The {ommission and the State

Bar Committee sre in disagreement on this mbd*‘_'v"ision. The Corgrittee
i
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would accept the coriginal URE subdivision but would add at the e1d of the
subdivision the words "or (c) under such other circumstances that the
statement was not freely and voluntarily msde.” In addition, th-
Committee would change the words "public official” to "pubiic officer”
in subparagraph (b) and would eliminate the word "reassonably’ in subparagraph
(p).

{2) Suggested staff revision. Subdivision (6), as revised sy the

Commission, mey eliminate the foundation showing aow required before a
confession may be introduced. The Californie csees bave reguire’ that,
before offering the confession, the prosecution :mst first lay s 7 gndation
by preliminary proof of its free and voluntary rature. Revised ;U @4y.sion
(6) would appesr to make this foundetion unnecessary. In additicy,

revised subdivision (6) creates a doubt as to wkgther the prosecuricn

will still have the burden of proof of showing “hat the confegsion was

free &nd voluntary. Accordingly, the staff suzgests that sudivision (6)
be revised to read:

(6} In s criminal action or proceed ng, as agaiusl the
defendant, & previous statement by him ralitive to the ¢ .‘:_ense
charged, [uaiess] if the judge finds pursw nt to the pro :‘ #durel
set forth in Rule 8 that the statement wes made:

(a) Under circumstances not likely §f cause the defeytdant
to meke a false statement; [er] and _

(b) Under such circumstances that it 1s no% 1mﬂmissil~i_e
under the Constitution of the United States or the Constitutidn
of this State.

The above suggestion has not been inoorpoﬁ sed igto the attaahe(
tentative recommendstion. .
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Rule 63(7)

The staff believes that the words "as against himself” in
subdivision {7) are ambiguous. Do these words mean against "himgelt®
in his "i{ndividual capacity” or do they permit admission of a statement
made in an “"individual cepacity” against, for example, an estate represepnted
by the declarant?

It is suggested that the subdivision would be ¢ .2arer if it were

phresed as follows:

(7) Except ss provided in subdivision (6) oi this

rule, as against himself in either his individua’ of

representative cepacity, a statement by & pemscn who .8
a party to the action or proceeding irrespective of

whether such statement was made in his indiviiual or a

representative cepacity, {esd-if-the-latbery-yhe-was
aeting-in- suek-repregeniniive- eapaeiby-in-wakdng- the

séatenent; ]
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Rule 63(9)

The Commiseion and the State Bar Committee are in agreement on this

subdivision except thet the Committee feels thet if it 1s advisable to

require independent evidence of the existence of a consplrecy under

suvparagrsph (b), there should likewise be a requirement of independent

proof of agency under subparagraph {(a) in order to avoid auny implication

as a result of the amendment of subparagraph (b) that no such proof is

necessary. Accordingly, the Committee would amend subparagraph {a) to

read as follows:

(a) The statement is offered after, or .n the jnudge's
discretion, subject to, proof by independent evidence that
an agency existed end that the declarant was an agent of
the party at the time the statement was made, and the
statement concerned a metter within the scop: of the agency
or employment of the declarent for the party apd was made
before the termination of such relationshig.

C.C.P. Section 1848 provides:

The rights of a party camnot be prejudiced by the
declaration, act, or omission of another, except v virtue
of & particular relation between them; therefors, p.ro-
ceedings ageinst one cannot affect another.

C.C.P. Section 18T0(5) reads:

In conformity with the preceding provisions, o icence
may be given upon a trial of the following facts:

* * #*

5. After proof of a partnership or mg:ny, tle afe
or declaration of a partner or agent of tag puriy, witlin
the scope of the partnership or agency, ¢ during the
existence. The same rule applies to the aot or declaration
of a joint owner, joint debtor, or other jegson Joirsly
interested with the party.

Under C.C.P. Section 1870(5) end Section .8%8, declaratiom of the

partner or agent cannot prove the fact of the sy‘er&r or authority; the

exigtence of the relationshiy mist be showa ir 1 endently, & g., By the
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testimony of the agent or another,
Witkin, California Evidence, § 230, after stating the abow 1rule,
suggests this qualification:

In practice, however, this rule is subject toc some
evaslon: (&) The agent's statement, though not affirma-
tive evidence, may be used to each his testimony that
he was not an agent (Certer v. Carr (193%4) 139 J.A. 13,

25, 33 P.24 852; see 4 Wigmore, § 1078, p. 125.) (b) Me
agent's statement mmy perhsps be offered as effirmative
circumstantial evidence, e.g., to show that the other party
dealt with him as an agent, or to show his om intent to act
for his principsl rather then for himself. |(See Carter v.
Carr, supra, 139 C.A. 24; McCormick, p. 519: % Wigmore,

§ 1078, p. 124; cf. Rest., Agency §§ 284, 289.

See the comment to Rule 63(9){a) which poinie out the changes this
parsgraph will make in the existing Celifornia law.
If it is desired to incorporate a requirement 3hat the relationship
of agent, partner or employee be established by in{3 endent evidence, it
is suggested that the following revision be made in 5 bdivision (9)(a),
rather than adopting the revision suggested by the S.a%e Bar Committee;
{3) Ase against s party, a statement which w4 112 be
admissible if made by the declarant at the hearirg ji‘ H ‘
(a} The statement is that of an egent, par*‘ﬁ&é or i
employee of the party and (i) the statement was made -Ql‘i.’.'@
to the termination of the relstionship and concermed @
matter within the scope of the agency, partnership or
employment of the declaresnt for the party and {ii) the
statement 1s offered after proof by jindevendent evidence

of the existence of the reiationship between the d.eclaranifl

and the party.
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Rule 63(10!
The Commission and the State Bar Commitiee are not in agsewment on

this subdivision.

The Comriittee agrees with the Law Revision Commission extept that
the northern gection would change the words "social disapprovel” to
"social d¢isgrace.” The southern section has indiceted that il kes no
strong feeling one way or ancther on this but feit that it would be
advisable to follow the Commissicn.

The southern section has also suggested thes “he followiny words be
inserted at the beginning of the section "excep- as against an 2cacused in
a criminel proceeding." The northern section h:r rot es yet come %o a

conclusiocn on thie proposal.

Rule 63(12)

The Commission adopted this section as ¢i fia:lly proposeds

The Sta-c Bar Comuittee would add s parazrtph c) to read ag follows:
{c) State of mind &t a prior time, wken the prior state

of mind of the declarsnt is in iesue, proviled that no asser-

tion of fact contained in such statement is ccapetert to

prove the truth of the fact asserted ané pr¢viiled, further,

thaet the declarant is unavailable as a wliness.

If the State Bar's revision 1s acceptable %1 the Commission, it is

suggested that it be rephrased to read as follw:

(c) State of mind at a prior time when ths prior state

of mind of the declarant is in issue and <he leelarant is

unavailable as a witness, but no assertign ¢’ fac$ copteined

in such statement is competent to prove “he tmith of the

fact asserted.




a
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The following is an extract from the Minutes of the Febrwary 13,
meeting of the Southerm Section of the Stete Bar Committ.oe:

Messrs. Kaus and Kadison submitted a report in whicl. they
suggested a revision of subdivieion {12) in the light of Williams
vs. Xidd, 170 Cal. 631, and other Celifornis cases deasling with
the alnissibility of extra judiclal declarations as to state of
mind. The matter was discussed at considerable length. The
menlzre generally were of the opinion that where state of mind
actually is in issue, 1%t is artificial and illogical to limit
the adrissibility of state of mind declarations only to those
declarations involving existing state of mind; that by limiting
edmissioility only to declarations involving existing stete of
mind we are adopting an artificial measuring rod; narely, the
manner of expression rather than the substance of what is said.
For example, assume a gift case where state of mind at the time
of delivery is in issue., Assume two alternetive declarations:
(1) "I gave my property to my sister last year": and (2) "I
don't own the property pow." Although (1) arvd (2) mean the
same thing in substance, (1) presumably would not come in
under the existing state of mind doctrine whereas (2) would.

The comnittee members were in agreement trat there is a
real danger in admitting declarations of past intent in
situations where the relevancy of the declaratisns 1s their
use as an inference to prove that some other relevant fact
occurred; that, however, there is no similar danger where
the actual issue is what the declarant's state of mind was
at a given time, and where the declarationts of hig iL .ent at
that time is not going to be used simply ae one relevant fact
to prove something else.

Subdivision (12) finally was approved in the . . . form
{set out gbovel.

All of the menmbers present were in gen sl agreement as
to the desirability of the revision of subdivision (12) as
it reads above, except that there was a substantial difference
of opinion (4 to 3 in favor) as to whether inavailability of
the declarant as a witness should be a requirement under
clause (c}.




Subdivision (12){a} Admits many declerations which are germene to
declarant's state of mind at a prior time. To illustrate: suppose T's
will is contested on the ground of alleged undue influence of X. The will
was executed «r June 1. On June 15 T seid to W "I am afraid of X." Under

subdivisior. .2)¢). W may testify to T's statemen™. 9he s%:i-ment relates T's

state of m'~' &  0©f the time the statement is mede (Ture 15). Such statement

1s releva.. + - <tatc of mind pre-existing orn Jua: ], hayrise it is reasonable

to infer tha: T's »wihel gtate on June 15 was likewise his mental state on
June 1.

In the ebove resmects subdivision (12)(a) mer: y declares common-
law doctrines. This it made clear by the following ¢« ¢rlenation which
McCormick gives (p. 557 and pp. 569-570):

As & later ocutgrowth of the exception forr - eclarations
of bodily pein or feeling, there evolved the pr.zent
exception to the hearsay rule admitiing staterme.r.s or
declarations of s presently existing mental siwi-, attitude,
feeling or emotion of the declarant. . . .

The . . . decleration must describe a tlren-e tisting
state of mind or feeling, but this doctrine is 1o: es
restrictive in ite effect as might be supposed. ..nother
principle widens the reach of the evidence. ‘M.s is -the
notion of the contimnuity in time of states of eulpd. If
a declarant on Tuesday tells of his then intemt pn to go
on & business trip the next day for his employes, this will
be evidence not only of his intention at the t%we of
speaking but of a similar purpose the next day -#hen he is
on the road. And sc of other states of wind.

Moreover, the theory of continuity looks biclomrd
too. Thus, when there is evidence that a will les been
mitilated by the maker his subsequent declaraticuoe of a
purpose inconsistent with the will are received % show
his intent to revoke at the time he matilated it
Accordingly, we find the courts saying that whetlgr a
payment of money or a conveyance wae interded by the donor




(N

8s & gift mey be shown by his declarations mede before, at tle
time of, or after the act of transfer.

This rationale is followed in California. For example, in Fstate of
Anderson, 145 Cal. 700, 198 Pac. 407 (1921) decedent’s will was co: tested
on the grovn? ¢7 paxdws influence of her aunt. FPBvideuce was ol ered that
after exec .. the will decedent expressed fear of aer auni. The evidence
was held acmir:¥1le, *he court reasoning as follows:

The only exception to the rule against hearsay - thia
which [the eviderce] . . . could come is the exeption
which admits declarations indicative of the de- arant‘s
intention, feelirg, or other mental state, inci ding his
bodily feelings. But such d@eclarations are com,.atent

only when they are indicative of the declarsni's mental
state at the very time of their utterance, and only for the
purpose of showing that mental state, . . . As mey be
seen fram the foregoing statement of the exception, in
order that a declaration be within it two things are
requisite: (a) the declaretion must be indieative

of the mental state of the declarant at the very time

of utterance, and {b) his or her mental sta'e at that

time must be material to an issue in the cause, i.e.,

have a reasonable evidentiary bearing upon such igsue. . . .
[The evidence] meets both the requirements necessery in
order to bring a decleration within the exception. I#

{a) indicated her then state of mird towezd her aunt,

and (b) her then state of mind as so indicated was material,
since the fact that she then feared her aunt had &
regsopably direct bearing on what her mental attitude
toward her aunt mey have been at a previous and gpot far
distant time, when she executed the will,

See also Whitlow v. Durst, 20 C.2d 523 (1942) (issue: were H and W recon-

ciled on July 16; evidence: thereafter H seid they wonld never be reconciled;
held, admissible, because "When intent is a material element of e disputed
fact, declerations of & decedent made after[wards] that indicate the iptent

with which he performed the act are admissible ii. evidemyce es an exception

to the hearsay rule . . ."); Watenpaugh v. State Teacherg' Retirement, 51

c.2d 675 (2959) (issue: intent with which decedant execyted designetion of
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beneficiary; evidence: thereafter decedent told his wife she vas heneficlxy;
held admissible because "The declarations of e decedent may be admg'ssible
under certain circumstances to prove a state of mind at a given tiue

although uttered . . . after that time, on the theory that under “hese
circumstances the 'stream of consciocusness has enough contimuity so that

we may expect to find the same characteristics for some dlstances up or

down the current,'" citing, inter alia, Estate of /nderson, supra.}

Moreover, the hoiding in Williams v. Kidd is explsinable and supportable

on the basis of this rationale. (McCormick, p. 757, nvte 13; McBain, 19 Calif.
L. Rev. at p. 252) There, declarations of the decadent showing that at the
time of the declarations he regarded himself as tﬁfl' oaner of certain property
were admitted to show that he delivered a deed to}h'e property at e previous
time without the intent requisite to pass title.

Let us now suppose, however, that on June 15 7'.1 mpoke as follows to W:
"I remember thet I was afraid of X last Jume 1." This, it seems, is in
the words of subdivision {12){(a) "a stetement of the declarant’'s . . .
memory or belief to prove the fact remembered or belﬂrmd, " As such, the
statement is inadmiseible under subdivision (12)(a). Sowever, it seems
that the statement would be admissible under the State Bar Committee's
proposed subdivision {12){c).

In the opinion of the staff subdivision (12)(e} ig not necespary to

preserve the rule of Williams v. Kidd (see a.bcve). aw, the Comnissiosn

should consider whether in its opinion there are othqr valid reasone to

approve proposed subdivision (12}(e).
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As just noted, subdivision (12){z) and the present
lew provide for admitting evidence of a statement showing
an existing state of mind or intent to show the exlstence

of & state of mind or intent before or efter the ieclaration where such

state of mind or intent is sought to be proved. Wategpaugh v. State

Teachers’ Retirement, 51 Cal.2d 675, 336 P.2d 165 (15%9). Also, es provided

both in the rule and by presemt law, a declaration slrowing an existing state
of mind or intent is admissible to prove future acts ©r conduct of the declar-

ant. People v. Alcalde, 24 Cal.2d 177, 148 P.2d 627 ,1944). Geperslly, too,

as provided in the mle, a declaration showing an exi.wing state of mind

is not admissible to prove past acts or conduct of thg declarsnt, If

this limitation d@id not exist, the hearsay rule woulil te repealed insofar
as the declarent'e statements relate to his own cond ct. (His statement,
"I went to Boston,"” would be admissible to show his .tta.te- of min

that he thought he went to Boston -- which is relevani to show that he
actually went there.)

However, there is e major exception to tlie restrigtion thet
existing state of mind is not admissible to poove past nct! cr gonduct.
In will cases, the declaraticn of a decedent that he haa made g will is
admissible to show tha${ he actually made a will, Estate\g_ riegn,
198 Cal. 1, 242 P. 939 (1926). Also, the dec_aration of tdeceuenu
that he has a will in existence is edmissible to show that the decedept

did not do an act, i.e., did not revoke the will. Estate off Thompson,

R
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44 Cal. App.2d TT4, 112 P.2d 397 (1941). The Uniform Rule wouwld exclude
such evidence as it is presently worded. It provides that the declarant's
statement of "memory or belief" is not admissible "to prove the :‘act
remembered or believed.” Hence, a decedent's statement that he has

or has not mede & will or revoked or did not revoie a will would be
inadmissible to prove that fact, even though such a statement might be
admissible to show the intent with which the Ais:uted fact was dbne if
there was independeunt evidence that the disputed fact was done.

It is true that the rule in the will cases : 5 not based by a logicel
analysis. But it ie a well established rule in (mlifornia and elsevhere.
Therefore, the staff hae revised Rule 63(12) to eid language to codify
the rules set forth in the will cases. To be peri'sotly consigtent,
the language might be broadened to apply to the ded and gift ceses.

But this would go beyond the existing law and the ytaff believes that
the exception dealing with declarations ageinst int jrest will deal
adequately with the deed and gift cases. Language, Y

been added to Rule 63(12) as set out in the attached, tertetiwe

recomgendation to codify the exception relating to w§ll cgses.

Rule 63(13)

The Comnission and State Bar are in agreement on 1:',115 subdirision
which, as revised, embodies the present Unlform Busines( Records as
Evidence Act as enacted in Californla, Since the apprO\Ttl of thig rule,

though, the Legislmture added Section 1953f.5 to the Unifprm Act in
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1953. Thie section provides:
Subleect to the conditions imposed by Section 1953f,

open book accounts in ledgers, whether bound or unbound,

shall be competent evidence.

Assemblymsn Hanna, who introduced the bill to enact this se!ion,
has explained that it was introduced

"because of certain trial court determinetions which

raised the guestion whether or not card files used in

business machines came within the acceptzd Jerinition of

'open book accounts’; the technicel distinction being

made on the basis +that a book would be Lound in some

manner. We felt that this section of the code should

keep pace with the business procedures being utilized by

& large number of wholesale and retail merchants. We

are advised thet our bill made this inclusion clear.”

A related bill was also introduced by Assemblyman Hanna whiaoh
resulted in the enactment of Section 337a of the Code of Civil Procedure.
This section now defines "book account" to mean & deta’led record of
transactions between a debtor and creditor entered in tie reguler course
of business and kept in g reasonably permenent form sugh as a bound
book, sheets fastened in a book or cards of & permanent character.

The staff believes that Section 33Te of the Code of. Zivil Procedure
adequately solves the problem revealed by Aspemblyman .ia ~a. The staff
believes the problem is primarily a limitetion of actio. g sroblem, for
there is no requirement in the Uniform Buginess Records i Zvidence Act
requiring the business reccrds to be in #n "open hook.” I+ the most, all
Section 1953f.5 does is mmke explicit e liberal case-lew rule. It may,
however, have the unintended effect of Jimiting the provis!ms of the
Uniform Act as it was construed by pr:lo;'-: cases. Witkin's Qs ifornia
Evidence at pages 323-32L states:

The common law rule called for “original entries" or
"books of original entry," on the ihporp that these were
»
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more likely to be accurate than copies subsequently enterel..
Business practices, however, often made literal compliance
with this reguirement impossible. And modern cases, both
before and after the Uniform Act (which eliminates the
requirement), tend to edmit records kept under any kind cf.
bookkeeping system, whether original or copied, and whether
in book, looseleaf, card or other form. [citing many ceses
-~ automobile repair shop; work cards transcribed hy book-
keeper); {comstruction job; foreman's daily report sheets);
contractor's time-book for construction work); (pumper’s
daily gauge reports, run tickets, ete.); (lien claimant's
informal "composition book" containing his entriee of hours
worked and meteriaie used); {duplicate sales tag entered
on permsanent “hard sheet" comparadble to ledger leaf --
Burroughs Bookkeeping Machine System); (iinen service;
duplicate delivery tag or ticket showing emounts delivered
on particular dates); (ambulsnce company "trip ticket” and
“log book"); (Veterans Loan appraisal file kept by bank);
{chain store produce clerk's tally sheet)]

The Uniform Act refers to the record of "an act,

condition or event,” i.e., its coverage goes beyond book-

keeping entries of debit and credit. A special report, or

report of a nonrecurring act or event, may be received if

it was made in the course of business or professional duty.

[citing cases]

Accordingly, the staff does not recommend the amendment of subdivision
{13) of Rule 63 to include the matter added to the Uniform Act in 1959.
The matter is brought to your attention, though, for the Rule as

approved does not include the 1959 addition to the Uniform Act.

Rule 63(15)

The porthern section of the State Bar Committee has approved this
subdivision as proposed by the Commission. The southern section, however,
would prefer the language contained in the U.R.E, with the following
language added at the end:

+ « » provided that such findings could have teen
testified to by said public officer ar employee had he

been called as e witness. The fact that a public officer
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or employee has made findings of fact or drawn conclusions

shall constitute prime facie proof that he was qualified

to do so, provided, however, that no such reports or findings

of fact shall be edmissible if offered in evidence by or on

behalf of any such public officer or employee makifig or

participating in the making of such investigation or

written report, or by or on behalf of any party, government

or govermpentel authority under whose jurisdictism,

authority, control, or supervision, or at whose vequest

such investigation or written report was made, usless

such report or finding of fmct is admissible under &

statute or ordinance or rule expressly authoriziniz ite

admissibility.

The northern section has not reached a final concluios: on this proposal
by the scuthern section.

The language suggested by the southern section appbars te be directed
at an ambiguity in the Commission‘s draft. The meanirg »f "stgtements
of fact" is somewhat unclear. Does it mean a statement »f "a thing
done" (Webster's) whether or not the declarant perceived the thing
reported? Or does it refer only to those things which ti: declarsst
perceived? 1Is the declarant's statement that the green cr:_qf"'went thapugh
the red light any lees a statement of fact because 1t is bt.sed upon l4s
conclusions from the statements of witnesses, the lccatton;wf the cars,
gkid marks and other matters which he percelwrd?

The language proposed by the southern sedtion answers ti)is importent
question by extending the exception only to firiings that $hecdeclarant
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could have testified to if he had been called as a witness.
This is in accord with the existing Celiformia lav, as is indicaled

by the following quote from Witkin, California Evidence, p. 333:

The uswal official statement received in evidence 18

one which is based upon the performance of duty or pers;ial

obgervation of facts by the officisl, and this satisfies

the knowledge requirement . . . » On the other hand, the

official report of an investigation may be based in wholz

or in part on information gained from others or concluslvas

of the official. Although Uniform Rule 63(15)(c) apprme ¥

the admission of such a report, the general tendency oi 1 e

courts is to exclude matters which would not be permitied

as testimony of the officer on the stand. (See Unif. Rga-

63(15), Comment [pointipng out that proposed rule goes ‘

beyond comnon law, and justifying departure by requiremens-

of notice to adverse partyl; . . . .)

Sc far as the "conclusions" of a public olficer ¢r employi‘e are
concerned (his opinion based on the facts he otserved), the souh‘hﬂgn
section's proposal would make the report itself »rime fhele eviiq'lcﬁ of
the quelifications of the declarant to draw sucsa conclusjons (i.e.ﬁ_
give such opinion evidence).

Under the southern section's language, the questioﬁ eérises whethey
the court should exclude reports if it cannot determine wiwther the
declarsnt perceived the events reported. In Maclean v, Sg Francisco,
151 Cal. App.2d 133, 311 P.2d 158 (1957), the trial court egcluded a
police accident report because it did not show whetber the fects reported
were based upon the declarant's observations or ~ipon the statquents of
bystanders; but the officers who prepared the r3gort were calliyl and
testified on the matters of which they had knowleuige, using the yeport
to refresh recollection. Under the Commissian's yroposed languagy, it
might be held that such & report should be recei @i, for It contaived =

statement of facts and the officer who prepamed th4 report had the Juty

-29-




()

)

to investigate the facts and prepare the report. But apparen:ly the
southern committee's language would require the court to detet mine that
the declarant could competently testify to the matters reportel hefore
the report could be recelved.

If the Commission did not intend to let raports into evidere? unless
the reporting officer had first-hand knowledge off the reported fapts or
was qualified to form an opinion from the facts ae perscnally ahserved,
the staff suggests that this subdivision be modified as followe §7 meke
this intent clear:

(15) Subject to Rule 6k, a stasementls] [ef-faet]

contained in & written report made by a pubiic officer or

employee of the United States or by a publie: officer or

employee of a state or territory of tke Un't» & States, if

such statement would be admissible if made by him abt the

hearing and the judge finde that the paking [dheweef] oOf

the report was within the scope of the duty ol such officer

or employee and that it was his duty te: |

{a) Perform the act repoi‘ted; or

(b} Observe the act, condition er event“:'."e_ported; or

(¢) Investigate the facts conceyaing tig gct, condi-
tion or evert. *

One further revision t» subdivision {(#5) shoulj. be considered ky
the Commission. Subdivisica (15) is, of ceurse, intﬂnde& to include
officiel records made by & piblic officer @ emplcxya'.. However, the
section applies only to 'ye; orts” made by § gublic oﬁ-rfr:l.cer or employee.

Tt might be desirable t¢ insert after "wriften repor% the words "or
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official record"” and after the word "reported” in parsgrephs (e} and [b)

the words "or recorded.”

Rule 63(16)

The southern section of the State Bar Committee concurrer with the
Commission except for the elimingtion of the reference to Rule 64, The
northem section objécta to the elimination of the reference to Rule 6k
and recommends that the subdivision be limited specifically to the types
of reports that are made for vital statistics purposes, such as birth
certificates,marriage certificates and death certificates. Unless the
subdivision is so limited, the northern section recommends that the
subdivisgion be limited to "statements of fact" contained in the writing.
The northern section, too, believes that the language, ¥. . . authoriged
by a statute of the United States or of a state or territory of the
United States to perform, to the exclusion of perguns nop sc authorized,
the functions reflected in the writing . . .", is unclear.

Concerning the elimination of the reference #o Rule £k, see the
compent below relating to subdivision (17), (18) amd {19).

One further revision of subdivision {16) should be coesidered by
the Commission. The staff believes that subdivision (16) wauld be
improved if it were revised as follows:

(16) A statement contained in a written report [vwstirss]

made by a person [persems] other than & public [vEfieera-er

empleyeas] officer or employee {ag-a-recordy-repe pt~or-FANding

ef-faes], if such statement would be admissible if made by him

at the hearing and the judge finds that:
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C (a) The maker was authorized by a statute of the ni
States or of a state or territory of the United States to
perform, to the exclusion of persons not so authorized, the
functions reflected in the [weiting] report, and was yequired
by statute to file in a designated public offlce a wrilktea
report of specified matters relating to the p yformamce of
such functions; and

{v) The [weising] report was made end f.led as g

required by the statute.

Rule 63 (17), (18) and (19)

The State Bar Committee does not agree ﬁth th eliminatfon of
"Subject to Rule 64" from these three exgeptions. {1 a practiegl
e matter, it is difficult to understand why tie imtred awction of ag
original official record should be subject to Rule €} [under Rulg 15]
when the introduction of & copy of the record is not subject to Rule 6k
{under Rule 17). The Bar states that it "has foupl itself unable i

understand this action."

Rule 63(20)

The State Bar Committee disapproves of this rule. It further
recommends that, if the Commission recommends the {:le¢, the rule should
be amended to indicate the judgment is not conclusige but "tends" to

prove the necessary feacts.

Rule 63(21)
The State Bar Commitee believes the subdivision 4a somewhat

unintelligible. The Conmittee states that it believes that any change in

)
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the rules set forth in Civil Code Section 2778 {governing the jeleticn=-
ships between indemnitors and indemnitees) would be unwise. The Conmittee
suggests s revision which would read as follows:
(21) Where under the law of this State a judgment againrt
& parson vho is entitled to be indemnified ©r exonerated by
another against a liability is not conclusi‘re in any subsequest
action which the former may dbring against tke latter for irdemnity
or exoneration, such judgment mey be offered iy evidence by the
former in any suchk action as prima facie evid z e of the fagts

determined thereby.

Rule 63 {23) and (24)
The Bar Cormittee had approved these rules w.s ®8izinally proposed

and has not taken a position on the language refating to ante litem mxtem

which has been added. The Southern Section hes jer eryations sbout the

precise langusge with which the ante litem moteng ;1 4 ificetion has been

added. It comments that "to exceed or fall shorg c* Ly truth” seems to
be meaningful only with respect to statements compe;ping age. Jn addition,
the Southern Section believes that "existing contgovarsy” is too vague
and cen be interpreted to include backyard argumer§s. I belieyas that
the subdivision should be reworded so that it cleagly refers to a legal
controversy of some sort.

The Southern Committee also reports that there §3 subs$antisl ppinion

smong its members that the ante litem motem qualificgricm shguld go to

the weight of the evidence, not its admissibility.
The complaint conceruing the words "to exceed or Jall shqgt of the

truth"” might be met by revising them to read "to deviste Erom $pe truth.”
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Rule 30.

The State Bar Committee suggests that the subdivision be revis-t
to read as follows:

(30} Evidence of [etatements-o2] matters 1, other than

opinions, which are of general interest to persons engaged la

an occupation, contained in s 1:9.1)1.1\].&1::1(:\11I list, directogz
register, [pewdediesi] or other published éomgilation (%o
pme-the—trath-af-eay-:eievm-&tter-sa-state&] 1f the
Judge finds that the [eompilation-ia-published-Lor-use]

information im geﬁerally used and relied upon by peresons

engaged in that occupetion [emd-is-generadiy-used-and-rerded

upen by~-ihem] for the same purpose or for purposes for which

the information is offered in evidence.

The phrase "to prove the truth of any relevant matter so stated”
which the Bar has stricken in its suggestion is probably unnecessary, for
under the basic statement of Rule 63 the evidence is not hears:py if it is

not introduced for that purpose.

Rule 63(31).

The Bar Committee reports that its northery. section appr#ves of
the action of the Commission, but the southerr section prefer‘-\tha
original proposal contained in the URE with the following modj'..'ic&tions-

{31) A publishea treatise, periodical or pamphlet o&—

e subject of history, science or art to rrove the truth »f

a matter stated therein if the Judge [ta,'-'-;es-aué.ieial-m%iek

SF-a-withess-expert-in-tho-subject-4estid t2a) finds that thq/

treatise, pericdical or pamphiet ig a reliable euthority in

the subject.
-3h-
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However, the scuthern section reports that, in the inteest of
unsnimity, it is willing to accept the action of the Commission and

the northern section.

Rule 63(32).

The northern section of the State Bar Committee haa pot considered
this addition to the Uniform Rules. The southern section believes
that the language is inexact. It states that "any hearssy evidence
not admissible under swubdivisions (1) through (31)" indicaves that.
these subdivisions state rules of insdmissibility. Actualh} it is
Rule 63 that declares certain evidence is not edmissible and suk-
divisions (1) through (31) merely declare that certain evidenm:%i.s not
inadmissible. The southern section suggests the following reviaion
of subdivision (32):

{32} Any bearsay evidence not admissible under

[subdivisiong~{1)-thaough-{3d)-a€] this Rule 63 but

declared by eome other law of this State to be admigsible.

The revision suggested above is not technically accurate 'ber.imse
subdivision {32) will be & part of Rule 63 and will provide that the
hearsay rule does nod prevent the admission of certain hearsay avidence.

4 technically accurate subdivision that will mezet thel gbjéc‘bipn of
the southern section is set out below:

(32) Any hesrsay evidence [met-cdméssibig-under]

that does not fall within an exception prov*-'.d.e}.‘b_y_ sub-
divisions {1) through {31) of this rule, but i declared
by some other law of this State to he #dmissible.

The changes shown above are directed to sulydvimion [32) Bs approyed by
the Commissian.




M

(™

Hiowever, it is difficult to see why it is necessary to determine tiwmt
the hearsay sought to be introduced is inadmissible under Rule 53 before
reliance may be placed on another law. The same result might La echieved
if the subdivision were revised to read:

. (32) llearsay evidence declared to be admissible by

any other law of this State.

This suggested revision has been incorporated in the tentative recommendation.

Rule G3A.
Rule 634 was approved by the Commission in substantislly the following

form:
63A. Where hearsay evidence falls withis an exeeptim provided
by subdivisions (1) through {31) of Rule 63 aml when such &vidence

is also declared to be admissible by some la:w of this Stgfe other

than such subdivision, such subdivision shall got be eonstaued to

repeal such other 1law,.

The northern section of the Bar Committeq has ngt consﬁered th§s rule.
The southern section bas approved it.

The staff suggests thet Rule 634 be revised to sgve othdy laws both
consistent and inconsistent with subdivisions (1) through (31) ef Rule 63. The
following language is suggested: '

63A. Where hearsay evidence is declared to be

admissible by any law of this State, nothing in Rule 63

shall be construed to repesl such lew.

This suggested revision has been Incorporated in the téntatif‘-

recomendation.
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Rule 64,

C The Bar Committee has agreed to the inclusion of a reference to
Rule 63(29) in this rule. But it reports that it is unable to understand
the action of the Commigsiocn in deleting the references to subdivisions (16),
(17), (18) and (19). As pointed out previously, there does seem to be
some inconsistency in this action of the Commission. An original official
record must be served under Rule 64, but a copy of the same record is
admissible without such service. A record of an action by a public official
mist be served under Rule 6L, but an official report of an action by someone
other than & public official is not subject to this requirement, Under Rule
63(15) a report of s marriage performed by a Judge is inedmissible unless
Rule 6% is complied with, but under Rule 63(16) a report of & marriage

performed by & minister is admissible without complying with Rule 6k,

- Rule 66.

The second paragraph of the proposed Law Revision Comnisgiop comment to
Rule 66 is not in accordance with Professor Chadbourn's analysts of this Rule.
Professor Chadbourn does not believe that the rule applies to ang more than
"double hearsay.” His study on this rule raises the possibility.flhat the
rule may be construed to exclude itriple hearsay. The staff, howe;ml‘;
believes that multiple hearsay may be reached by repested applications of
Ruie 66. For instance, if former testimony (Rule §3(3)) ie to en admi#pion
{Rule 63(7)) and ie sought to be proved by a propedy suthenticated copy
(Rule 63(17)) of the official report (Rule 63(15)) of such testimony, the
copy is within an exception and is not inadmissible on the ground that it
is offered to prove the official report of the testimony, for the official._l\rr
report is within an exception. The official report is nod inpdmissible

—
- on the ground that it relates prior testimony, for tha -rier testimony :s
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within an exception. The former testimony is not inadmissible on the grouni
that it includes an admission, for the sdmission is within an exception.
However, if the Commission believes that Rule 66 is not sufficiently
clear, the staff believes that it may be clarified by revising it to read
as follows:
Fule 66. A statement within the scope of an exceptlon to
Rule 63 is not inadmissible on the ground that [i%-imeiudes-a
giaterent-made-by-unother-deelarant-and-is~offered-to-prove-the
4wwih-of-khe-inaluded-gbatement-if- such-ineluded-statement-itaeds]

the evidence of such statement i1s hearsey evidence if the hearsay

evidence of such statement conaists of one or more statements

each of which meets the requirements of an exception tc Rule 63.

Professor Chadbourn included in his study ancther suggested revision of
Rule 66 in order to solve the problem. However, he did not recammend its
approval because he believed the courts would work out the solution to the |
problem without legislative guidance. His proposed revision is as follows:
66. A statement within the scope of an exception to

Rule 63 shall not be inedmissible on the ground that it

includes |[a-stetement-made-by-snsshew-deelarans] one or more

stetements by an additional declarant or declarants and is

offered to prove the truth of the included statement or
statements if such included statement [44sed#] meets or such

included statements meet the requirements of an exception or ;

excggticm -
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Adjustments and Repesls of Existing Statutes

The sdjustments and repeals set out in the draft of the tentative
recommendetion are in accord with decisions previcusly mede by the
Commissgion except as noted below.

¢.C.P. Section 1951 has been revised to conform it to Rule 63(19).
Thig is in accord with a previous decision by the Commission but the
Commission has never considered what changes should be made in Section
1951 to conform it to Rule 63(19).

C.C.P. Section 2047 has been revised to make it consistent with
Rale 63(1){c) and to delete the last sentence which is superseded by
Rule 63(1)}{c). The Commission has never considered the gpecific revision
suggested in the draft of the tentative recommendatZon.

Additional edjustments of existing statutes will be recomnended in

the Supplement to Memorandum No. T(1961) (to be sent).

Respectfully su'mitted,

John H. LeMoully
Executive Secretary




